NOTE: The guidance in this advisory was reconsidered by OGE in 2008 in OGE Informal Advisory
Opinion 08 x 6.

Office of Governnment Ethics
99 x 14(2)

Letter to a Federal Enployee
dated July 7, 1999

Thi s suppl enents our response to your |etters of February 3 and
March 3, 1999, concerni ng your questions about the application of 18
U.S.C. §8§207(a)(1) to “sunset reviews” of [agency] orders. Inyour
initial letter tothis Ofice yourequestedthat we concur withthree
argument s t hat you advanced concerni ng t he applicationof 18 U. S. C.
8 207 to fornmer enpl oyees of the [agency]. As we indicatedtoyouin
our letter of March 1, 1999, we found t hat two of these t hree argunents
were wi thout nerit. The renmai ni ng argunment, havi ng to do wi t h whet her
t he sunset revi ews shoul d be treated as the sane “particular natters
i nvol ving specific parties” as the underlying original investigations,
woul d have required us to contact the [agency] and to coordinate with
t he Departnent, which alsohas arolein[certainrelevant Federal]
st atutes. Because we coul d not agree to keep your identity “instrict
confidence” as you requested, we asked that you renewyour request for
adviceonthis point inwiting. Your |letter of March 3 renewed your
request for an opi nion on the renmai ni ng argunment even if our inquiry
woul d require the di scl osure of your identity. W thereforeinitiated
di scussions with the [agency] and [t he Departnment] concerningthis
final issue.

Your remai ning argunent is that, for former enpl oyees of the
[ agency], a sunset reviewof an [agency] order shoul d not be consi dered
to be the same particular matter invol ving specific parties as the
original investigation. According to the information that you
provi ded, the [agency] has previously determ ned that, for purposes of
18 U.S.C. 8§ 207, a sunset reviewis the sanme particular matter
i nvol vi ng specific parties as the original investigationfor forner
enpl oyees of the [agency]. As we indicatedto youinour |etter of
March 1, the O fice of Governnent Ethics (OGE) “generally deferstothe
cogni zant agency ethics official when the issue is whether two
particul ar matters are the same for purposes of the permanent bar.”
OCE I nformal Advisory Letter 93 x 17. W were concerned, however, when
your | etter reported what coul d appear to be i nconsi stent treatnent of
this issue by [the Departnent] and t he [ agency]. Thi s appearance arose
because your letter indicatedthat [the Departnent] has determ ned t hat
for its current and forner enpl oyees t he sunset revi ewand t he ori gi nal
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investigation are different particular matters for purposes of 18
UsS C 8§ 207.

Accordi ngly, after receiving your renewed request, we cont act ed
the two agencies informally and verifiedthat the two agenci es have
reached di fferent concl usions concerning the treatnent of sunset
revi ews under section 207(a)(1). Subsequently, representatives from
all three agencies ([the agency, the Departnent], and OGE) net to
di scuss the appl i cation of section 207(a)(1) to forner enpl oyees of the
[ agency] and [the Departnent] who were involvedininvestigations, and
to fully explore the reasons for the differing treatnent. This
consul tation has | ed us to conclude that the differingrol es of each
agency i nthe sunset revi ewprocess provides arational basis for their
respective determ nations.

SUNSET Revi EWs

[ Subsequent |y, Congress anended the rel evant Federal statutes] in
several respects. One of the nobst significant changes was the
requi renent that [the Departnent] and t he [ agency] revoke [t he] orders,
and term nate suspended i nvestigations, after five years unless
revocation or termnation would be likely to lead to [certain
conditions]. Inkeepingwththe general statutory nmechani smfor the
adm nistration of the[relevant] statutes, thefirst determnationis
to be made by [the Departnent], the second by the [agency]. Both
det erm nations nust be affirmative for the original order toremainin
pl ace.

This requirement will result in “sunset reviews” of all
out standi ng orders in existence as of [a certain date], over a
three-year "transition period."” Reviews of orders issuedafter [the
certaindate] will be conducted five years after they becone effecti ve.
It isthe application of the post-enploynent statutes tothe “sunset
revi ews” of the [agency] orders that generated your initial inquiry and
our response.

SAVE PARTI cULAR MRTTER DETERM NATI ON

Evenif the other statutory criteriaof 18 U S.C. 8§ 207(a) (1) are
met, a conmuni cation to or appearance beforethe United States i s not
prohi bited unless it concerns the sanme particul ar matter i nvol vi ng
specific parties inwhichthe forner enpl oyee partici pated personal |y
and substantial |l y whil e enpl oyed by t he Gover nnent. Wen det erm ni ng
whet her two particul ar matters are the sane, the cogni zant agency
shoul d consi der t he extent to which the matters i nvol ve t he sane basi c
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facts, related issues, the sane or rel ated parties, tinme el apsed, the
sane confidential information, and the conti nui ng exi stence of an
i mportant Federal interest. 5CF. R §2637.201(c)(4).! In general,
new particul ar matters have been f ound where t here are fundanent al
changes or differences between related matters. United States v.
Medi co I ndustries, Inc., 784 F.2d 840 (7th Gr. 1986). It is because
this determnationis of necessity afact-based one that OGE general |y
defers to the cogni zant agency inthis area. W thereforeturntothe
anal ysi s enpl oyed by [t he agency] and [t he Departnent] i n maki ng t heir
determ nati ons under section 207.

[ Acency] AnNaLYsI s

Inlooking at the factors enunerated in 5 C F. R 8§ 2637.201(c) (4),
t he [ agency] acknow edged t hat t he sunset revi ews may (i n sone cases)
involve different parties thanthe original order. It is alsotrue
t hat the sunset reviews are, inpart, aprospective determ nation,
requiring a finding of potential future material injury. As you
acknow edged i n your original letter tous, however, the statutory
structure explicitly directs the [agency] totake into account its
prior injury determ nation, whether any i nprovenent intheindustryis
related to the order under review, and whether the industry is
vul nerable to material injury if the order is revoked. [Citation
del eted.] Accordingtoinformation providedto us by the [agency],
thisrequiresafull reviewof therecord of the original order. Thus,
thereis aninherent overlapinthe basic facts and i ssues, and t he
same confidential informationis involvedat | east inpart inboththe
ori ginal order and t he sunset reviewof that order. Thereis clearly
a continued Federal interest inthe admnistration of the [rel evant]
statutes and the health of the rel evant industry. G venthese facts,
it appears that the [agency] coul d properly findthat the sunset revi ew
of a specific injury determ nation is the same particular matter
i nvol ving specific parties as the [agency’s] original injury
determ nati on.

DeEPARTMENT ANALYSI S

1 Section 207 was anended by the Ethics ReformAct of 1989,
Pub. L. No. 101-194 (Novenber 30, 1989). These anendnents
becane effective on January 1, 1991, and apply to all enpl oyees
retiring from Governnent on or after that date. The regul ations
at 5 CF. R part 2637 predate these anmendnents. However, part
2637 still pro-vides useful guidance concerning the el enents of
section 207 that remained essentially unchanged fromthe prior
version of the statute.
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Accordingto [the Departnment], their roleinthe sunset revi ew
process i s to determ ne whether the [activity] that triggeredthe
initial order islikelytorecur if theorder is renoved. Wiilethe
[particul ar determ nation] i nmposed inthe original order i s considered
inthe sunset review, the [particular determnation] is amtter of
public record and does not require [the Departnent] to reexam ne t he
records relating to that earlier determ nation. The substantive
aspects of the sunset reviewthus focus solely onthe newti ne peri od.
Thi s contrasts with the revi ewprocess conduct ed by the [ agency], which
(as noted earlier) isstatutorily requiredto conduct afull reviewof
the record of the original order, including the confidential
i nformati on suppliedtherein. It isthis key difference which has | ed
[the Departnment] to conclude, as a general matter, that sunset revi ews
are not the sanme particular matter invol ving specific parties as the
original investigation and order.?

ConeLusi o

After a careful reviewof the reasons provi ded by each agency for
its determ nation concerning the rel ati onshi p between a sunset revi ew
and the original investigationfor the purposes of 18 U. S. C. § 207, we
are satisfiedthat each agency reached t he correct concl usi on. The
di ffering substantive responsibilities of thetwo agenci es under the
statutory framework for conducti ng sunset reviews, particularlythe
differences inthe scope of their reviewof the origi nal underlying
i nvestigation, support the differing conclusions reached by the
agenci es as to whet her the sunset revi ews perfornmed by each agency
shoul d general ly be treated as part of the sane particular matter for
t he pur poses of section 207 as the origi nal underlyinginvestigations.

Qur conclusionthat the [agency] reached t he correct concl usi on
concerni ng t he anal ysi s of these sunset revi ews necessarily | eads us to
di sagree wi t h your argunent that sunset revi ews shoul d not be treated
as the sane particular matter as the origi nal underlyinginvestigation
for former [agency] enpl oyees. Since that was the sol e remi ni ng
argunment that had not been resol ved, we are therefore cl osing our
i nquiry.

2[ The Departnent] did note, however, that they revi eweach order
and revi ewseparately, and that i n unusual cases they may find that the
sunset review of a particular investigation and order should be
consi dered to be t he sane particul ar matter i nvol ving specific parties
for purposes of 18 U S.C. §8 207(a)(1).
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We appr eci ate your bringingthese matters to our attenti on so t hat
t hey coul d be resol ved, and hope that thisinformationis helpful to
you. |f you have any questions concerning the issues discussedinthis
letter, you may contact ny Office.

Si ncerely,

St ephen D. Potts
Di rector
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